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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

STEPHEN SCHREINER and )
MARY SCHREINER, )

)
Plaintiffs, )

)
v. ) CASE NO: 

)
THE CITY OF CLAY )

)
Defendants. )

COMPLAINT

Plaintiffs Stephen and Mary Schreiner (hereinafter referred to as Schreiner or Schreiners)

bring this Complaint seeking injunctive relief and a declaratory judgment in connection with

Ordinance No. 2013-15 adopted by the City Council of Clay, Alabama.

PARTIES 

1. Plaintiff Stephen Schreiner is an adult resident of the State of Alabama who

specifically resides within the city limits of Clay, Alabama.

2. Plaintiff Mary Schreiner is an adult resident of the State of Alabama who specifically

resides within the city limits of Clay, Alabama.

3. Defendant City of Clay (hereinafter referred to as Clay) is a municipality located in

Jefferson County, Alabama which is governed by a Mayor and City Council.

FACTS

4. The Schreiners own Emma, a pit bull puppy, who was adopted from Birmingham

Jefferson County Animal Control on April 27, 2013.  Emma was adopted as a play mate for the
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Schreiners’ Doberman, Sophie.  Emma is seen by a veterinarian, Dr. Andrew R. Torsch, and the

Schreiners enrolled Emma in a six week basic obedience program which she successfully completed

on June 20, 2013.

5. On May 28, 2013 an incident occurred in Clay involving Sheriff Mike Hale whereby

Sheriff Hale encountered four non-pit bull dogs in his yard.  According to published news reports,

the dogs were not leashed and were acting in an aggressive manner resulting in Sheriff Hale

shooting and grazing one of the dogs.

6. On the June 3, 2013 printed Agenda for the Clay City Council Meeting, under the

heading “Resolutions, Ordinances, Orders and Other Business” there was listed Ordinance No.

2013-15 pertaining to the regulation of certain dangerous animals, including pit bulls.  A copy of

the referenced Agenda is attached hereto as Exhibit A.

During the five (5) days between the incident involving Sheriff Hale and the City Council

meeting there was not any notice provided of any meeting of the Council or any committee of the

Council, the Alabama Open Meetings Act,  Code of Alabama (1975), § 36-25A-1 et seq, requiring

notice to be provided of all such meetings.  Since the above Ordinance was drafted and placed on

the June 3rd agenda, obviously there were communications, discussions and/or perhaps meetings

pertaining to this subject.  To the extent any such activities took place, and since those activities

would involve an issue to be decided at a future meeting of the Council, Clay was required to

comply with all the applicable provisions of the Alabama Open Meeting Act. 

7. Despite the lack of any record of any incidents other than the one involving Sheriff

Hale and despite the Minutes of the June 3, 2013 meeting lacking any discussion, justification or

need for the referenced Ordinance, or discussion or consideration of other an less restrictive
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measures, the referenced Ordinance was adopted as a consent agenda item, meaning there was first

a suspension of the regular rules of order.  Simply stated, this was all done to ensure the adoption

of the Ordinance was on a “fast track.”  A copy of the Minutes of the June 3, 2013 meeting are

attached as Exhibit B.

8. Once the citizens of Clay became aware of the adoption of the referenced Ordinance,

there was opposition and criticism prompting the next meeting of the Clay City Council occurring

on June 17, 2013 to include scheduled public comments.  A copy of the Agenda for this meeting is

attached hereto as Exhibit C.

Rather than recording in the minutes the articulated reasons for opposition to the Ordinance,

the minutes simply reflect that various individuals spoke against the Ordinance, including Plaintiff

Mary Schreiner along with many others.  

At this meeting, the Council was presented with a petition to repeal the referenced Ordinance

which prompted additional speakers in opposition.  In response, the Mayor recognized Counselor

Baker who stated that he was willing to work to refine the Ordinance.  A copy of the Minutes of the

June 17, 2013 meeting is attached hereto as Exhibit D.

9. The following day a news story appeared wherein the Mayor of Clay represented that

city officials will reconsider a ban on pit bulls...”after dozen of owners and animal advocates showed

up at a city council meeting to protest this decision.”  As a matter of fact, the news article

acknowledged that approximately 75 individuals appeared at the June 17, 2013 meeting, many of

whom speaking against the Ordinance.  A copy of the referenced article is attached hereto as Exhibit

E.

Despite the representations there was willingness to refine and/or reconsider the referenced
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Ordinance, no such action has been taken.  

10. The referenced Ordinance is entitled “A ORDINANCE PROHIBITING OR

REGULATING THE OWNING OR KEEPING OF DANGEROUS ANIMALS INCLUDING PIT

BULL DOGS AND PROVIDING FOR REGISTRATION FOR CERTAIN DANGEROUS

ANIMALS, AND PROVIDING PENALTIES FOR VIOLATIONS THEREOF.”  A copy of the

Ordinance is attached as Exhibit F.

11. Among other things the Ordinance provides as follow:

(a) A “vicious dog” is defined to mean any dog with a propensity, tendency or

disposition to attack unprovoked, to cause injury, etc. or any dog owned or

harbored primarily or in part for the purpose of dog fighting or training for

dog fighting or any dog which has found to be vicious by any Court in a trial

or hearing upon a charge of harboring a vicious animal.”

(b) A “dangerous dog” is defined as any dog which, because of its aggressive

nature, training or characteristic behavior, is capable of inflicting serious

physical harm or death to humans or any dog, when unprovoked, chases or

approaches a person in a “menacing fashion” or “apparent attitude of an

attack.”

(c) Defines a “pit bull” as follows”

“...any Pit Bull Terrier, which shall be defined as any
American Pit Bull Terrier or Staffordshire Bull Terrier, or American
Staffordshire Terrier breed of dog, or any mixed breed of dog which
contains, as an element of its breeding the breed of American Pit Bull
Terrier or Staffordshire Bull Terrier as to be identifiable as partially
of the breed of American Pit Bull Terrier or Staffordshire Bull Terrier
as to be identifiable as partially of the breed of American Pit Bull
Terrier or Staffordshire Bull Terrier or American Staffordshire
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Terrier.”

(d) Makes it unlawful to keep, harbor, own or any way possess within the

corporate limits of Clay any pit bull, vicious and/or dangerous dogs unless

the dog is registered with the City ... on the date of publication of this

section...” subject to standards and requirements set forth in the Ordinance.

However, this prohibition includes a definition of “pit bull dog” which is

inconsistent with the definition set forth above by including “dogs of mixed

breed or of other breeds than the ones above listed ( Staffordshire, American

or American Staffordshire) which breed or mixed breed is known as pit bulls,

pit bull dogs or pit bull terriers” and any dog “which has the appearance and

characteristic of being predominantly of the breeds listed in the Ordinance

or any other breed commonly known as a pit bull, pit bull dog, or pit bull

terrier.  Compare Section 1 (4) and Section 2 (1)(b) of the Ordinance.

(e) All registered dogs must be leashed and muzzled if not confined and

confinement is limited to indoors or in a pen or kennel and such pen or

kennel must be locked with a key or combination lock when any such dog is

within the same.  Additionally, there must be a secure bottom or floor

attached to the sides of the pen or the pen must be imbedded in the ground

no less than two (2) feet.  Finally, the structure must comply with zoning and

building regulations of the City.

On the other hand, if any registered dog is housed indoors, it cannot be kept on a porch, patio

or any part of the house that would allow the dog to exit nor in a house when the windows are open
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or when screen windows or door are the only obstacle preventing the dog from exiting.

(f) All owners, keepers or harborers of registered dogs within ten (10) days of

their registration must display in a prominent place on their premises ... a

sign easily readable by the public using the words “Beware Of Dog” as well

as placing a similar sign on any kennel or pen, all such signs requiring

compliance with any zoning ordinance.

(g) All owners, keepers or harborers of registered dogs must at time of

registration provide proof of pubic liability insurance and forbids the

cancellation of the same unless ten (10) days notice is first provided to the

City Manager.

(h) At the time of registration two color photographs of the applicable dog must

be provided.

(i) All owners, keepers or harborers or any registered dog must within ten (10)

days report to the removal of the dog from the City or its death, the birth or

offspring of any registered dog, and a new address if any registered dog

owner moves within the corporate limits.

(j) A sale or transfer of ownership of a registered dog is prohibited unless the

person resides permanently in the same household and on the same premises

as the same owner; however, any offspring of a registered dog may be sold

to persons who do not reside within the City.  In the event of a birth of any

offspring of a registered dog, the puppy must be removed from the City

within six (6) weeks of its birth.
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12. While Section 2 (1) (b) provides that any of the prohibited dogs must be registered

on the date of publication, there is a conflicting provision, Section 3,  provides that registration must

be accomplished within sixty (60) days from the adoption of the Ordinance.

13. Section 2 (j) provides as follows:

“Irrebuttable presumptions.  There shall be an irrebuttable presumption that
any dog registered with the city or any of those breeds prohibited by
subsection (1) of this section is in fact a dog subject to the requirements of
this section.”

14. A failure to comply with the Ordinance subjects the owner to immediate seizure and

impoundment of the animal, imprisonment, fines and costs.  

COUNT ONE

15. The Schreiners adopt and incorporate by reference all previous allegations of this

Complaint as if fully set out herein.

16. The Ordinance is facially void or vague in violation of the Fourteenth Amendment

to the United States and the corresponding provision of the Alabama Constitution in that the

Ordinance does not provide fair warning by providing the Schreiners or any other applicable citizen

of the City of Clay a reasonable opportunity to know what is prohibited so that they may act

accordingly and/or the Ordinance fails to provide explicit standards, guidelines or objective

measures for Clay’s application of the Ordinance in order to prevent arbitrary or discriminatory

enforcement.  While by no means limiting the general applicability of the foregoing, vagueness

permeates the definitions of vicious, dangerous or pit bull dog. 

COUNT TWO 

17. The Schreiners adopt and incorporate by reference all the previous allegations of this

Complaint as if fully set out herein.
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18. The Ordinance violates the Schreiners and all of the applicable persons residing in

Clay of due process of law guaranteed by the Fourteenth Amendment to the United States and the

corresponding provision of the Alabama Constitution by the Ordinance containing conflicting and

inconsistent definitions of a “pit bull dog.”

COUNT THREE

19. The Schreiners adopt and incorporate by reference all the previous allegations of this

Complaint as if fully set out herein.

20. The Ordinance subjects the Schreiners and all other applicable citizens of the City

of Clay to deprivation of their property or liberty interest as well as to fines and costs prior to any

fair and impartial judicial determination that any dog owned, harbored, kept or possessed in the City

of Clay is subject to the Ordinance’s provisions or satisfies the definition of the type of animal

prohibited by the Ordinance.  As a result, rights guaranteed by the Fifth, Sixth and Fourteenth

Amendment to the United States Constitution are violated as well as the corresponding provisions

of the Alabama Constitution. 

COUNT FOUR

21. The Schreiners adopt and incorporate by reference all the previous allegations of this

Complaint as if fully set out herein.

22. The Ordinance violates the Scheiners and all applicable citizens of the City of Clay’s

rights to due process guaranteed by the Fourteenth Amendment to the United States Constitution and

the corresponding  provision of the Alabama Constitution by making unlawful and punishing

existing and otherwise lawful conduct and by the Ordinance’s failure to have only prospective

applicability, i.e. apply only to dogs owned, kept or possessed after the Ordinance’s effective date.



9

COUNT FIVE 

23. The Schreiners adopt and incorporate by reference all the previous allegations of this

Complaint as if fully set out herein.

24. The Ordinance’s prohibition of not allowing the Schreiners or any other applicable

citizen of the City of Clay, when any prohibited dog is indoors, to open their windows or have

screen windows or screen doors as the only obstacle preventing a dog from exiting one’s residence

unlawfully limits the use and enjoyment of one’s property and invades unlawfully the privacy and

sanctity of one’s home in violation of the Fourteenth Amendment to the United States Constitution

and the corresponding provision of the Alabama Constitution. 

Likewise, the Ordinance’s prohibition of transferring a dog to anyone but a permanent

resident of the same household, therefore, for example, depriving a grandparent from giving a

grandchild a dog or a brother giving a sister a dog violates the guaranties of the Fourteenth

Amendment to the United States Constitution and the corresponding provision of the Alabama

Constitution.

COUNT SIX

25. The Schreiners adopt and incorporate by reference all the previous allegations of this

Complaint as if fully set out herein.

26. The Ordinance’s creation of an “irrebuttable presumption” that any dog defined in

the Ordinance is subject to the requirements of the Ordinance is unconstitutional as it establishes

guilt and punishment without a charge, trial, right to counsel, etc. all in violation of the Fifth, Sixth

and Fourteenth Amendments to the United States Constitution and the corresponding provisions of

the Alabama Constitution.  Moreover, such a “irrebuttable presumption” places the burden on the
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accused to prove a negative rather than the burden being properly placed on the authority seeking

enforcement and punishment i.e. the City of Clay in violation of the rights secured by the Fifth,

Sixth and Fourteenth Amendments to the United States Constitution and the corresponding

provisions of the Alabama Constitution.

COUNT SEVEN

27. The Schreiners adopt and incorporate by reference all the previous allegations of this

Complaint as if fully set out herein.

28. Substantive due process reserves to the Schreiners or any other applicable citizen

of Clay the power to possess property, including their choice of a pet, and the blanket prohibition

in the referenced Ordinance of ownership of dogs defined as “pit bulls” is an unconstitutional

restriction of substantive due process as well as a taking of their property.  As such, the Ordinance

violates rights guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution

and the corresponding provisions of the Alabama Constitution.

29. The Schreiners further allege there is no rational basis for the blanket prohibition of

pit bull ownership and Clay cannot point to any articulated governmental purpose achieved by a

blanket ban on ownership of a particular breed of dog.

30. Unless the enforcement of the Ordinance is enjoined, the Schreiners will suffer

irreparable harm for which there is no adequate remedy at law.  Irreparable harm includes, but is not

limited to, liability and risk of loss of property, criminal sanctions and forever being  identified as

a criminal without the right to an initial determination by an impartial tribunal with all rights that

any accused person is afforded, being subject to an irrebuttable presumption of guilt and/or   the loss

of the use and enjoyment of not only pets but of the sanctity of one’s home.
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31. The Schreiners reserve the right to amend their Complaint and assert any and all

applicable claims and seek relief pursuant to the Alabama Open Meetings Act in the event discovery

reveals violations of that Act. 

WHEREFORE  PREMISES CONSIDERED, the Schreiners pray the Court will enter the

following relief:

1. Grant a preliminary injunction preventing Clay and their officers, agents, servants,

employees, elected officials, attorneys and those persons in active concert or participation with them

who receive actual notice of the injunction from enforcing the Ordinance pending a full hearing on

the merits.

2. Enter a declaratory judgment holding that the Ordinance is in violation of the United

States and/or the Alabama Constitution based upon any or all of the grounds asserted above and to

concomitantly enter a permanent injunction enjoining Clay and their officers, agents, servants,

employees, elected officials, attorneys and those persons in active concert or participation with them

who receive actual notice of the injunction from enforcing the referenced Ordinance.

3. Grant any other, further or different relief to which they may be entitled. 

Respectfully submitted,

/s James S. Ward                                  
James S. Ward (WAR006)
One of the Attorneys for Plaintiffs

OF COUNSEL:
Ward & Wilson, LLC
2100 Southbridge Parkway
Suite 580
Birmingham, Alabama 35209
Telephone: 205/871-5404
Facsimile: 205/871-5758
jward@wardwilsonlaw.com
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/s Thomas J. Spina                                
Thomas J. Spina (SPI004)
One of the Attorneys for Plaintiffs

OF COUNSEL:
Fawal & Spina
1330 21st Way South
Suite 200
Birmingham, Alabama 35205
Telephone: 205/939-1330
Facsimile: 205/933-0101
tommyspina@bellsouth.net

/s Rod Giddens                                  
Rod Giddens
One of the Attorneys for Plaintiffs

OF COUNSEL:
Ron Giddens
Attorney at Law
Post Office Box 855
Sylacauga, Alabama 35150-0855
Telephone: 256/245-8657
Facsimile: 205/256-6900
rod@giddenslaw.net

DEFENDANT TO BE SERVED BY PROCESS SERVER

City of Clay
2441 Old Springville Road
Birmingham, Alabama 35215

Post Office Box 345
Clay, Alabama 35048


